
1 

 

 

 

 

 

 

 Mass Trial of 151 Kurdish Politicians, Lawyers and  

Human Rights Activists in Diyarbakir  

 

October 2010 

 
Legal Report  

by Ali Has, Solicitor Advocate, Kilic Has & Onay Solicitors LLP  

 and Hugo Charlton, barrister, 1 Grays Inn Square 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Published January 2011 
 

Contact:  Ali Has e-mail: av.alihas@gmail.com mobile 07932374515 

 Hugo Charlton e-mail: hugo@gn.apc.org  

 

 

 

 

 

av.alihas@gmail.com
mailto:hugo@gn.apc.org


2 

 

 

Contents 

 

Preface.................................................................................................................................3 

 

The Hearingééééééééééééééééééééé..éééééééé.......4/5 

 

The KCK and The case for the prosecutioné...............................................................................6 

 

Background......................................................................................................................7/9 

 

The Lawyers in the Case..............................................................................................10/11  

 

Legal issues in the case............................................................................................................12/23 

 

-    The investigation   

- The Arrests, Detention, Remand ï Pre-Trial Detention 

- Search of homes, business and offices 

- Seizure of property 

- Intercept evidence 

- The use secret/anonymous witnesses 

 

Fairness/Article 6 Rights..............................................................................................24/25 

 

Bias prosecution..........................................................................................................26/27 

 

Conclusionééé............................................................................................................27 

 

Use of the Mother Tongue in Court to Advance Defences..........................................28/35 

 

Appendices  

Human Rights Watch: Terrorism Laws Used to Jail Kurdish Protesters.......................36/38 

List of KCK Defendents..............................................................................................39/43 

Peace in Kurdistan Campaign: Trial of Kurdish politicians postponed..........................44/45 

Peace in Kurdistan Campaign: Letter to Minister of Europe........................................46/48 

 

 



3 

 

Preface 

 

We, as a UK delegation, travelled to the city of Diyarbakir to observe the Democratic Society 

Congress (KCK)
1
 trial. Among the delegation were, Jeremy Corbyn MP, Hywel Williams MP, 

Hugo Charlton ï Barrister, Ali Has ï Solicitor-Advocate/Spokesperson for the Peace Council 

Britain, Mrs. Margaret Owenï Director of WPD - Widows for Peace through Democracy, Ms. 

Serife Semsedini ï Human Rights Activist and Mr. Mithat Ishakoglu ï PhD Candidate.    

 

The trial began on the 18
th
 of October 2010 at the Special State Penal Court

2
. Many of the 

defendants had been arrested on the 14
th
 of April 2009 and  had therefore been in custody for a 

period of 18 months by the time the trial started.  

 

The trial can be described as unusual for many reasons. The sheer size of the case against the 

defendants, with an indictment consisting of 7,500 pages and supporting evidence consisting of 

130,000 pages
3
.is a cause for concern. Defence objections to the inclusion in the indictment of 

arguably inadmissible evidence, thus putting it before the court anyway, have yet to be explored. 

 

The number of those involved is also unusual, with 151 defendants in the dock at the same time, 

and 250 lawyers representing them. Unsurprisingly there was room for only 90 observers. As the 

defendants were not in an enclosed dock, the thirty odd military conscripts in camouflage 

fatigues guarding them were obliged to stand, although relieved at regular intervals. The 

courtroom had been recently constructed within the courtyard of the local courthouse. 

 

Finally of course consideration must be given to the wider significance the trial for the 

democratisation of Turkey generally and the opportunity the trial presents for the resolution of 

the Kurdish question. 

 

                                                           
1
 Koma Civakan Kurdistan (Kurdistan Democratic Society Congress).  

2
 Widely considered to be a simple replacement of the former State Protection Courts (Devlet Guvenlik 

Mahkemeleri), which were reformed in 2004 after a constitutional reform in the Turkish Parliament.  
3
 This equates to approximately 350 Lever Arch Folders.  
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The Hearing 

 

Public access to the court was limited to friends, family and observers and was determined by the 

representatives of the BDP. The first day was taken up with arguments, which cantered on three 

points. These were as follows; 

 

The first was in relation to the defendantôs right to address the Court in the Kurdish language. 

The defence arguments on this issue centred on the use of the Kurdish language not as an 

alternative to Turkish, but rather that the defendants were able to express themselves better in 

their mother tongue, namely, Kurdish.       

 

The second and third were in relation to the indictment. Given the size of the indictment (7,500 

pages) the defence argued that either the indictment should not be read or that a summary 

consisting of 900 pages should be read. These arguments were centred on the length of time it 

would take to read the indictment and therefore the resulting extended time in custody for the 

defendants.  

 

The second day began by establishing the defendantsô presence by requiring them to answer their 

name when called whilst seated. A rather cursory rejection of the previous dayôs arguments 

(except one) by the presiding Judge (one of three) was followed by a formal identification 

process. This required the defendants to address the court from a simple lectern placed at the 

front of the dock. They duly did so in Kurdish, which was deemed as no reply, but they were 

further deemed to be present anyway. Interestingly, the denial of the defendantsô use of their 

mother tongue created a procedural problem for the Court. Because the Court had not been able 

to identify the defendants due to the language barrier, there was an argument to say that the 

Court did not in fact know which defedents were sitting in Court. This was further complicated 

with some decedents stating in Kurdish that the Courts identification was wrong.
4
                  

 

                                                           
4
 {ƻƳŜ ŜȄŀƳǇƭŜǎ ƻŦ ǘƘŜ ǊŜǎǇƻƴǎŜǎ ƎƛǾŜƴ ƛƴ YǳǊŘƛǎƘ ǿŜǊŜ ά{ŀǎ ƴƛǾƛǎŀƴŘƛƴέ Ґ ȅƻǳǊ ǿǊƻƴƎΣ άƴŀǾƴƛǎŀƴ Ŝ Ƴƛƴ ǎŀǎ Ŝέ Ґ 
Ƴȅ ŀŘŘǊŜǎǎ ƛǎ ǿǊƻƴƎ ƻǊ άǊƻƧ ōǳƴ ŀ Ƴƛƴ ǎŀǎ Ŝέ Ƴȅ ŘŀǘŜ ƻŦ ōƛǊǘƘ ƛǎ ǿǊƻƴƎΦ     
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The following day the Defence request that a summary of the indictment be read, it having been 

feared that the prosecution would attempt to read out the entire 7,500 page indictment, was 

approved. Reading the indictment summary took up the rest of the time allocated for the hearing, 

which was then adjourned to the 13 January 2010. 

 

During our visit we had the opportunity, not only to observe the trial, but also to have meetings, 

attend seminars, panels and one-to-one discussions with Mayors, Parliamentarians, lawyers, 

academics, journalists, the families of defendantôs and members of the general community. We 

now present our findings as follows.    

 

The proceedings were recorded and courtroom television cameras and microphones meant that 

the speakers were able to be seen and heard by those in the courtroom.  

 

The trial received considerable publicity on national Turkish television. It was also reported on 

the BBC website, although the shallowness of the report and the lack of political context was 

only to be expected when the byeline was Istanbul. A cheap two hour plane journey would have 

enabled a more informed report to have been filed. 
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The KCK and the Case for the Prosecution 

 

KCK is the acronym for Koma Civaken Kurdistan (known as the Democratic Society Congress), 

an umbrella organisation in charge of or, overseeing smaller local and regional organisations.  

 

The accusation of the Turkish state is that the KCK represents the interests of the PKK. It is said 

to be the PKKôs move into civil society and politics and that it is organised by the PKKôs armed 

generals in the Kandil Mountains. Hence it is an illegal organisation or union representing a 

threat to the unity of the Turkish state.  

 

The crux of the prosecutionôs case is the link between the KCK and the PKKôs armed struggle. It 

is not clear how this link will be established. 

 

If there is a link between the KCK and the PKK then any organisation under the KCKôs structure 

would be illegal under Turkish laws. Even if there is no such link between the KCK and the PKK   

there remains a good argument under Turkish laws that it could nonetheless be deemed illegal 

due to its affiliation with the Kurds and their struggle for greater rights. 

 

Put simply, members of the DTP/BDP are said to be members of an illegal organisation i.e. the 

KCK/PKK. 
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Background 

 

On the 30
th
 of March 2009 local elections were held throughout Turkey in which the then DTP

5
 

was confirmed by all commentators and indeed the poll results as the party with the most 

significant gains. The DTP had increased its hold on the number of municipalities from 54 to 99 

municipalities in the highly Kurdish populated south-eastern region. This was a gain of 45 new 

municipalities.  

 

The ruling AKP
6
 government had, on the other hand, been dealt a significant blow at these 

elections. The only two parties with significant support within the region were the ruling AKP 

party and the DTP. With these results the DTP had clearly indicated that it was gaining power 

and that the AKPôs regional policies and local governance policies were not working to achieve 

the support they expected. . 

 

In the dawn of the 14
th
 of April 2009, only some 15 days after the DTPôs electoral victory, mass 

raids were carried out at the homes, businesses, mayoral offices and private offices of Mayors, 

party activists, human rights advisors, lawyers and many more. Amongst those arrested, detained 

and remanded were 53 executive members of the DTP. The operation quickly hit media 

broadcasts as óbreaking newsô and came to be known as óthe KCK operationsô. These operations 

were repeated throughout 2009 and in early 2010 with each operation resulting in the arrests and 

detention of pockets people who had significant roles within the DTP. For example on the 12
th
  

September 2009 a further 18 executive members of various municipalities were arrested, 9 of 

whom were remanded into custody. 

 

 

                                                           
5
 5ŜƳƻŎǊŀǘƛŎ tŜƻǇƭŜΩǎ tŀǊǘȅΦ ¢Ƙƛǎ ǇŀǊǘȅ ǿŀǎ ŎƭƻǎŜŘ Řƻǿƴ ōȅ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴŀƭ /ƻǳǊǘ ƻŦ ¢ǳǊƪŜȅ ƻƴ ǘƘŜ мр

th
 of 

November 2009. The party was then re-opened on the 15
th

 of January 2010 with a new name, namely, BDP ς the 
Peace and Democracy Party.  
6
 The Justice and Development Party.  
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On the 11
th
 December 2009 the Constitutional Court of Turkey decided to close down the DTP, 

which saw the banning of numerous prominent mayors and politicians from political life
7
. As a 

result of this the Peace and Democracy Party (Baris ve Demokrasi Partisi - BDP) was formed 

and the remaining members of the closed DTP joined the BDP on the 23
rd

 of December 2009
8
 

with a public announcement. 

 

Just one day after the 23
rd

 December 2009 announcement confirming the formal joining of the 

DTP came the first operation against the newly formed BDP. This was a large scale operation 

and saw the arrest, detention and subsequent remand of 21 significant executive members of the 

party, including, six mayors and representatives of Kurdish civil democratic institutions. The last 

operation was conducted on the 21
st
 of January 2010, which saw the arrest, detention and remand 

of Mr. Mehmet Nuri Gunes, mayor of Igdir. 

 

As of the 1
st
 of July 2010 the number of the members and executives of the DTP and BDP 

arrested within the scope of the KCK operations was 1685, amongst whom are 61 popularly 

elected local government executives including eight current and nine former mayors
9
. Among 

the remanded, the mayor of Viransehir Leyla Guven and the Chair of the Diyarbakir City 

Council Seyhmuz Beyhan (former mayor of Lice) are also full and reserve members of the 

Turkish delegation of the Congress of Local and Regional Authorities of the Council of 

Europe
10

.   

 

                                                           
7
 Mr. Ahmet Turk ς former co-Chair of the DTP, Ms. Aysel Tugluk former co-Chair of the DTP, Mr. Selim Sadak ς 

Mayor of Siirt (former MP of DEP), Mr. Necdet Atalay ς Mayor of Batman (currently imprisoned) and 35 other 
executive members of the party.     
8
 TƘƛǎ ƛƴŎƭǳŘŜŘ ǘƘŜ ǊŜƳŀƛƴƛƴƎ мф atΩǎ ŀƴŘ фс aŀȅƻǊǎΦ aǊΦ {ŜƭƛƳ {ŀŘŀƪΣ ƳŀȅƻǊ ƻŦ {ƛƛǊǘ ŀƴŘ aǊΦ bŜŎŘŜǘ !ǘŀƭŀȅΣ ǘƘŜ 

mayor of Batman, could not join the BDP due to the political ban imposed on them in the closure case of the DTP; 
they are currently independent mayors.     
9
 Mayors remanded into custody are; Abdullah Demirbas (Sur) released on 14

th
 May 2010 due to deteriorating 

health and operations needed. Mehmet Nuri Gunes (Igdir), Necdet Atalay (Batman), Ferhan Turk (Kiziltepe), Leyla 
Guven (Viransehir), Zulfukar Karatekin (Kayapinar), Aydin Budak (Cizire) and Ethem Sahin (Suruc). Former mayors 
remanded into custody are; Abdullah Akengin (Dicle), Nadir Bingol (Ergani), Firat Anli (Yenisehir), Emrullah Cin 
(Viransehir), Huseyin Kalkan (Batman), Kazim Kurt (Hakkari), Gulcihan Simsek (Bastanici), Ahmet Ertak (Sirnak) and 
Abit Durak (Kumcati).     
10

 Ibid.  
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With this latest systematic harassment of Kurdish political parties, politicians, members, 

activists, civil society organisations and lawyers it is right to say that the AKP government has 

changed its tactics in this new form of persecution. Indeed, it will be seen from this report that 

the exaggerated claims by the prosecution, the way in which the  evidence was obtained  and the  

absence of victims  clearly puts this case into the political sphere. It is hard to see how such a 

prosecution  could be entertained within a truly independent judicial system.  
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The Lawyers in the case 

 

The position of the legal representatives has required special attention in our report due to the 

pressures on them for doing their job, namely, defending the suspects involved in this 

investigation. Indeed, 8 defence lawyers are currently accused in the indictment, including the 

prominent human rights lawyer, Mr. Muharrem Erbey. 

 

The pressure placed on the defence lawyers in this case further undermines the defendantôs right 

to a fair trial. 

 

One lawyer whom we had spoken to and who did not want to be named in this report stated that 

when she took on this case she told her family ñI have been assigned to the KCK case, if 

anything happens to me, you know who did itéò Another lawyer stated that her father had 

stopped speaking her due to the very fact that she had taken on the defence of the suspects in this 

case. This, she explained was not anything to do with her fathers dislike of the Kurdish people or 

movement, but rather a fear that she may be in danger from the authorities.  

 

The same two lawyers, explained how some of their colleagues had been interrogated by the 

police and asked general questions such as; ñwhy are you taking on this case?ò and ñare you 

being paid for your workò. Most of the lawyers assigned to the case, approximately 90% are 

working on the case pro-bono. 

 

It was explained that ñwhen we heard that the questions were so generalò the general feeling that 

was all of the defence lawyers would be arrested, because these questions were equally 

applicable to all the lawyers involved in the case. This created a general feeling of intimidation 

and uneasy atmosphere amongst the defense lawyers assigned to the case.  

This psychological pressure on those acting for the defendants was exacerbated by the 

knowledge that 8 of the defendants had themselves been defence lawyers up until their arrest.   
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The general intimidation of lawyers was further elaborated with the general rumours that were 

going around in the Courts. Court users were commenting on the possible preparations of a 

widespread operation against the lawyers themselves.  

These pressures are coupled with the fact that most of the lawyers involved in this case are 

working voluntarily. When one considers the volume of evidence in the case and the pressures of 

having to make a living and the background intimidation, we have nothing but admiration for the 

lawyers involved in this case. 

The volume of the evidence, namely, an indictment consisting of 7,500 pages, 130,000 pages of 

supporting evidence and 1,000 audio CDôs all of which was given to the defence lawyers only 

four months prior to the trials beginning, coupled with the fact that the defendants are in custody 

in prisons a minimum of two hours away undermines the argument that there was adequate time 

for preparation of the defence case.  

It is fair to say however, that there were no strict time limits on the time permitted for lawyers 

when having legal visits with their clients. In some cases lawyers had stayed at the prison until 

midnight. 

Reports of a constant fear of arrest felt by those acting for the defendants in this case were 

consistent with reports obtained on a visit to Diyarbakir some six months earlier as previously 

reported. It is this intimidation of legal practitioners which is one of the most alarming features 

of this case. 
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Legal Issues and Concerns Raised by the Case 

 

The Investigation   

 

The investigation leading to the KCK operations in April 2009 and subsequently on the 

aforementioned dates is said to have been initiated on the 14
th
 of February 2007 by the Terrorism 

Branch
11

 of the Diyarbakir Police Department and only related to one person, namely, a Cihan 

Deniz whom it was said had been ñcarrying out activities on behalf of the PKKò. Upon receiving 

this intelligence the Terrorism Branch applied to the prosecutor for leave to conduct wiretapping 

on him The prosecutor in turn obtained a Court warrant authorising the tapping for a period of 

three months. After the end of the three month period on the 16
th
 of May 2007 an extension of 

the warrant issued was sought and obtained. The case against Cihan Deniz was thereafter given a 

case reference number for the first time, namely, 2007/996. 

 

Thus the investigation was not initiated in relation to an organisation the KCK, affiliated to the 

PKK nor to a network of suspects. The investigation was opened only into Cihan Deniz. This 

investigation lasted ten months. At the end of this ten month wiretapping investigation, in early 

2008, new warrants for wiretapping were obtained. At that time there was no reference to any 

activities subsequently featuring in the prosecution.  No consideration was given as to whether 

the activities were that f the individual alone or part of an organisational activity,. Indeed, in the 

decisions for the opening of the file or seeking the warrants no reference was made to the KCK. 

The Prosecution have described the KCK/TM. TM is an abbreviation of the Turkish Council
12

. 

According to defence lawyers the evidence obtained from wiretapping and conversations related 

to the abbreviation PM, which stands for a political partyôs executive Council. In the context of 

this case the suspects were referring to the executive Council of the DTP. This is seen to be an 

attempt at exaggerating the real meaning of the KCK as an organisation threatening the unity of 

the Turkish State. 

 

                                                           
11

 Terrorle Mucadele Subesi 
12

 Turkiye Meclisi 



13 

 

The investigation as a whole was not conducted or aimed at a specific crime, criminal activity or 

upon a reasonable suspicion of a crime having been committed. During the investigation the 

activities  upon which the investigation was based were not mentioned. The evidential basis on 

which a particular suspect became part of the investigation and wiretapped and indeed how 

he/she became a suspect in the first place was never mentioned. In essence the investigation was 

open-ended, without an object and without defined acts of criminality.  Unsurprisingly it has 

become apparent that there is little between the reasons for the investigation and the current 

indictment before the Court. 

 

On the 9
th
 of October 2007 a second operation was approved for surveillance and wiretapping, 

based on the statement of Ahmet Yavuz. This was to be referenced as case 2007/1776 and on the 

face of it was completely separate to case number 2007/996. It was later revealed that the 

statement of Ahmet Yavuz was obtained improperly through the use of psychological pressure 

and in the absence of a lawyer. The statement led to the wiretapping warrants of 17 people at the 

request of the Terrorism Branch. The grounds of the wiretapping for case reference 2007/1776 

were the propaganda of the PKK and supply of materials to the PKK. In addition to the 17 

people against whom warrants were obtained, people with whom these people had spoken in the 

past were also wiretapped, which saw the number of people wiretapped reach the thousands. 

 

Case reference number 2007/996 was issued with fresh warrants in April 2008. This time the 

warrants were obtained in relation to the places visited by the people originally wiretapped. 

Amongst these addresses were first and foremost the DTP Local Government Offices. The 

warrants were not issued in relation to any particular individual but rather in relation to  

addresses. The visits of the suspects that are mentioned in the investigation were seen as a 

sufficient basis for the wiretapping  decision, which meant that any address that was visited by 

the so-called suspects would be wiretapped. This audio surveillance started on the 4
th
 of April 

2008 through to the 14
th
 of April 2009. Given that the suspects were not clearly identified, 

everyone and anyone who visited an address, or even a building, whether or not they were 

suspects ,  were wiretapped, monitored and pictures taken and  filed. 
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Due to the nature of the evidence relied on for the indictment; the indictment is full of 

contradictions, material mistakes and superficial accounts which appear to have been created by 

ñcut and pasteò. The aim was to build a case against a new organisation, the KCK. However, the 

organisation revealed was none other than the DTP, a legally formed political party with (then) 

21 elected Members of Parliament and the majority in 99 local authorities.  

 

That is to say,  the activities carried out by the DTP, non-governmental organisations and their 

employees have simply been re-defined in the indictment as activities of the KCK. 

 

The Arrests, Detention, Remand ï Pre-Trial Detention 

 

The KCK operations have seen over five thousand people arrested
13

  and over 1,700 people 

detained and remanded in custody.   

 

Arrest under Turkish law is generally used as a ñprecautionò whereas in this case it was used a 

political tool to suppress the political opposition, not to mention its use as a form of punishment. 

Indeed, newspapers on the morning of the 15
th
 of April 2009 were full of pictures of Kurdish 

politicians and civil society organisational activists paraded in lines with their hands bound with 

handcuffs. Despite having regular jobs and occupations, known addresses, community ties and 

despite there being no evidence of any aggression or weaponry in the case, those arrested were 

not released on bail, but rather where made to remain in custody pending their trials for a period 

of 18 months in most cases. 

  

Upon the arrests of people during the operations the only questions asked were the personal 

details and whether the person was a member of the KCK? No other investigation was carried 

out or version of events was taken from the suspects. Whatever the answer to the one question 

asked was, the result was the same; a remand into custody. 

                                                           
13

 The terms aarrest, detention and remand are significantly different to the English legal system. For the purposes 
of this report we have used the words to carry the same meaning as that under English law.  



15 

 

Search Warrants, the Searching of Homes, Places of Work and Offices   

 

Under section 20 (2) of the Turkish Constitution, it is clearly stated that if there is no risk of 

unreasonable  delay, i.e. if time is not of the essence then, in the absence of a warrant obtained 

according to proper legal procedure, no person, their personal papers, work address or property 

may  be searched or seized.  

Again, in accordance with the constitutional amendments dated 3
rd

 of October 2001 and section 

21 of Statute 4709,  no persons, personal property and home may be touched, Specifically, unless 

there is reasonable suspicion in relation to state security, public order, the prevention crime, 

general health and general protection of moral standing or for the protection of the rights of 

another or the freedom of another, and which reasoning is  specified  by a judge in a written 

warrant, then nobody has the right to enter into the personal property of another to search the 

same or to remove any property. Subject again to the exception that time is not of the essence . 

Where a search is conducted with the necessary written warrant then the said warrant must be 

reviewed within 24 hours by the duty judge, the duty judge then must make a decision on the 

contents of the warrant within 48 hours in the absence of which the said search warrant would 

not have any legal standing.  

Furthermore, according to section 119(4) of the Turkish Penal Code  a judge or, where time is of 

the essence, with the authority of the Constitutional Prosecutor, and if the Constitutional 

Prosecutor is unable to be contacted then the duty sergeant of the relevant investigating 

authority, can permit in writing the relevant investigating offices to carry out searches. However; 

this does not apply to  personal property, business addresses and places that are not open to the 

public. Such premises can only be searched with the authority of a judge or, if time is of the 

essence, then the authority of the Constitutional Prosecutor in writing. Where a search has been 

conducted, on the written authority of the duty sergeant then the search results must be 

communicated to the Constitutional Prosecutorôs office with immediate effect. According to the 

same section where any search is conducted in accordance with the rules outlined in the absence 

of the Constitutional Prosecutor being present then there must be a present during the search to 

elderly members of the community or two neighbours must be present to oversee the search.  
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The only procedure followed during the searches in the instant cases was the granting of 

permission  to the lawyers of the relevant suspects to be present. However, despite the fact that 

this is a legal right, a lawyer can be present during a search and seizure, their presence is only for 

the protection of the suspectôs rights. With this being the case, in most of the searches, the only 

person present was either one elderly person or the relatives of the suspect concerned who also 

live at the address concerned.  

These rules were breached in the searches that were being conducted in relation to this case. 

Accordingly, for the search warrants dated 14
th
 of April 2009, the only people present during 

those searches, were either the lawyer representing the particular suspect together with in some 

instances  only one elderly person and or a relative of the person suspected such as their brother. 

As the law clearly states, any such searches must be conducted in the presence of at least two 

independent people, not including the lawyers or relatives of the person suspected. For this 

reason, due to the fact that the relevant procedures were not followed properly the searches were 

in fact not conducted in accordance with law, proper procedure and therefore were defective. The 

property and documents seized as a result of the defective searches were therefore not in 

accordance with law and in particular section 119 (4) of the Turkish Penal Code.  

In one case, it is clear from the evidence that a search warrant was requested from the Van Penal 

Courtôs duty Judge, but that because there was no reasonable suspicion to suggest a crime, that 

search warrant was rejected. Upon this rejection, on the same date, namely the 14
th
 of April 

2009, the Van Police Force sent the rejection decision to the Diyarbakir Police Force, who then 

sent the same to the Diyarbakir Constitutional Prosecutor. The prosecutor then made a request 

for a search warrant for the defendant in question to the Diyarbakir Penal Court, which was 

accepted and a warrant was issued. What needs to be born in mind here is the procedure followed 

in the Van Court and the Diyarbakir Court including the request for the relevant warrant for the 

home address of the particular defendant is said have been conducted on the same day namely 

the 14
th
 of April 2009. The paper work relevant to the procedure is all signed and not 

photocopied or faxed. They are all original signatures. What we are asked to believe is that all of 

this documentation traffic happened on the same day between Diyarbakir and Van, which has a 

distance of approximately 5 to 6 hours between them, once again from the paper work and the 
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evidence we can see that the relevant search of the suspects home address was also conducted on 

the same day, on the 14
th
 of April 2009. When you bear all these in mind, it is clearly the case 

that this could not have happened on the same day and that the relevant search warrants must 

have been obtained subsequent to the relevant searches and therefore fabricated.   

According to the search warrant issued by the Diyarbakir Penal Court dated 14
th
 of April 2009 

and serial number 2009/272 the relevant search warrant states that the home address of the 

relevant person can be searched at night or during the day and only once. Whereas Section 118 

(1) and (2) of the Turkish Penal Code clearly states that, if time is not of the essence and if there 

is no emergency such as the prevention of crime, then no search may be conducted at night. The 

relevant Penal Code states that any search conducted in breach of the Penal Code is illegal. 

According to the same search warrants, the exact nature or item that was searched for is not 

specified in the warrant. This is a breach of the Penal Code; because it gives the relevant police 

officers an open ended authority to search the premises and seize what they wish without 

specifying why and what they are searching for in the relevant search warrant. It also allows the 

police to take whatever they want whether it belongs to the relevant person or not. Once again 

according to the same search warrants, the fact that the relevant defendant was living with his 

family, was completely disregarded and the entire house, as opposed to the relevant room in 

which the defendant occupied, was searched. This is clearly a breach of the Penal Code, given 

that not the entire house was occupied by this relevant defendant. Despite the fact that, the 

defendant lived with this family and only occupied one room, all of the content of the house was 

seized whether or not they belonged to the defendant. This is clearly a breach of the rights of the 

other occupants of the house.  

Once again the same warrants only state that the house may be searched, and they do not state 

whether any, and if so which items can be removed or seized. According to sections 116 to 127 

of the Turkish Penal Code, any search warrant if it is supported by a power of seizure, must 

clearly state this. In spite of this, the relevant defendantôs property and property belonging to 

others who happened to reside in the house were seized. Section 127 (3) of the Turkish Penal 

Code states that where a seizure has taken place without the authority of a Judge, that the said 

property and seizure decision must be taken before a Judge for review within 24 hours. If this is 
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not done within 24 hours, then the seizure is deemed illegal and any property must be returned 

with immediate effect. In this case this procedure was not followed and none of the property 

seized was returned, in clear breach of the Penal Code.  

In the same case, because the initial search warrant was not supported by a power of seizure, an 

attempt was made to correct this defect by means of a further application for amendment made to 

the Diyarbakir Penal Court on the 15
th
 of April 2009, which authorised a further decision 

reference number 2009/528 which saw the seizure of the relevant defendantôs property being 

authorised. Clearly therefore the Prosecutor has attempted to legalise an illegal search and illegal 

seizure of the property subsequent to the actual seizure taking place. This is a blatant breach of 

the procedures and Penal Code.  

Furthermore, in most of the cases the relevant searches of the defendants were authorised on the 

basis that the suspicion requiring the search and seizure was that the relevant persons were ñpart 

of the PKK terror organisationò. Whereas according to the Penal Code any search warrant must 

be specific to the relevant defendant and can not be general. Therefore; the specifics of the 

allegation against the particular defendant must be set out in this search and seize warrants in 

order to limit the scope of the search. This has not happened in any of these cases. The Turkish 

Penal Code states that were neither the relevant search or seizure warrants are specific in terms 

of the relevant suspicion concerned, they are deemed to be without reason and therefore illegal. 

Moreover; according to the Sections 121 (1) of the Turkish Penal Code, after a search or seizure 

has taken place the relevant defendant is entitled to have a break down of the items seized and 

the details of the searched. This is a written document that is to be created by the relevant 

authorities conducting the search and seizure. Despite an official request being made, in many of 

the cases none of the defendants or their lawyers was issued with the relevant documentation.  

 

Seizure   

 

Section 134 of the Turkish Penal Code states that where no other the evidence has been found 

and upon the request of the Constitutional Prosecutor, the personal computer used by the 

defendant and programs therein may be seized copied and produced as documentary evidence. 
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The point to stress here is that despite the fact that there was no warrant for seizure and therefore 

a breach of the Penal Code; the defendantôs hard disks were seized. Even if there was a search 

warrant permitting the seizure of the relevant hard disks according to section 134 of the Turkish 

Penal Code, the relevant seizure was conducted in ignorance of the fact that the section clearly 

states that this must be a last resort where no evidence was able to be found.  

Section 134 (2), (3) and (4) clearly state that where the personal computer and or hard disk is 

protected by a password and that the relevant details cannot be retrieved automatically that the 

relevant seizure can take place in order for them to be copied. Despite this, in the relevant seizure 

warrants and notes taken during the search there is no indication that the computers and or hard 

disks etc were protected by a password. Therefore; the computers were essentially taken without 

any regard to that fact that is to say, whether they were pass-worded or not. This is a clear breach 

of the relevant law and procedure. Subsection 3 clearly states that any personal computer seized 

and or hard disk seized must be copied at the scene and copy must be handed to the defendant 

and or his lawyer. Once again no such copy has been handed to the relevant defendant and once 

again this is a clear breach of the relevant Penal Code and, which crucially, has left the 

defendantôs unprotected from possible fabrication.  

Indeed, in some cases defendants have complained that pictures and documents have been added 

to the relevant hard disks of their personal PCs after the seizure has taken place.  

 

Telephone Intercept Evidence and Audio Surveillance  

 

This entire case is based on telephone intercept and audio surveillance. This evidence has not 

only been obtained illegally but, according to the Turkish Penal Code, cannot be used as the sole 

evidence against the defendants in this case. Most incredibly, the original tapes upon which the 

transcripts are based are not available. 

According to Section 135 (1) of the Turkish Penal Code as amended by statute number 5353/17 

dated 25
th
 May 2005 states where a crime is being investigated and there is strong suspicion 

relating to the involvement of the suspect and there is no other way to collect evidence relating 

to the crime that a judge, or if time is of the essence a Constitutional Prosecutor, may order 
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warrant for intercept evidence to be listened to, investigated and copied. If the warrant is issued 

by a Constitutional Prosecutor that decision must go before a Judge for review and approval 

within 24 hours. If this time limit has lapsed without the necessary approval and or approval is 

rejected, then the intercept procedures must be stopped with immediate effect.   

As it is clear from this Section, intercept evidence is seen as secondary evidence and is seen as 

an investigation and evidence gathering technique. In order to resort to this type of evidence, 

there must first of all be a strong suspicion in relation to the suspect having committed the crime 

in question and secondly that the possibility of obtaining other evidence relating to the suspicion 

is not possible. What is clear from this case is that the possibility of obtaining evidence by other 

means was not even entertained. This is a clear breach of the Penal Codes.  

The intercept evidence obtained illegally in this way coupled with the fact that it constitutes the 

only evidence in this case cannot and should not be used against the defendants. Over and the 

above this, in many of the cases, there is no evidence within the intercept evidence itself that 

would suggest or hint towards the person intercepted being involved in any activities relating to 

the PKK. Even if there was such evidence within the intercept evidence, the very fact that the 

telephone intercept evidence is the only type of evidence within the case means that it cannot be 

used as evidence alone.  

From precedent decisions relating to this type of evidence namely a decision of the High Court 

on the 10
th
 of December 1990 on with case numbers 1990/257E and 1990/335 it is clearly stated 

that telephone intercept evidence, even if related to a confession over the telephone, is 

considered to be hearsay and made outside of the Courts remit and therefore does not carry 

evidential value. Such evidence, if is not supported by physical and corroborative evidence, 

should be treated by the court  as if it was hearsay and its evidential value will therefore be 

limited. 

Again according to the decision of the Kayseri 2
nd

 Penal Court dated 16
th
 of March 2007 with 

case reference number 206/209 and 2007/85 it is clearly stated that telephone intercept evidence 

constitutes óhearsayô in that it is evidence obtained outside of the Court remit. It is further 

suggested in this decision that evidence obtained from the defendants which is not in the Court 

before a Judge cannot be considered as having any weight as evidence. For statements to be used 
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against a defendant, the Penal Code clearly states that such evidence must be obtained before a 

Judge, a Constitutional Prosecutor or by the investigating police officers with the defendantôs 

lawyer present and must be supported by corroborative evidence.  

Similarly in a decision of the 8
th
 Penal Court of the Jurisdiction of the High Court it is clearly 

stated that where there is no physical evidence supporting telephone conversations that such 

evidence cannot be accepted as evidence against the defendant. It is further stated by the High 

Court that voice recordings or visual recordings cannot be counted as evidence alone that such 

evidence is considered weak and can only have any evidential value if supported by supporting 

corroborative evidence.  

In this case, the only evidence relied upon by the Prosecution is intercept evidence.   

 

The Use of Secret/Anonymous Witnesses  

 

The case against the defendants is also purported to be supported by four secret witnesses named, 

Papatya (Daisy), Mercek (Magnified Glass), X Tanik (Witness X) and Gun Isigi (Daylight).  

 

In relation to the evidence of secret witnesses, it is clear from the Section 58(3) and (4) of the 

Turkish Penal Code that such evidence can count as evidence only if the correct procedures have 

been followed.  

 

Furthermore, the so-called witnesses must be declared as possible witnesses and their identities 

kept anonymous by order of the Court, namely, a Judge. In this case it is clear that the 

secret/anonymous witnesses were interviewed and statements were taken from them by police 

officers at the Police Station who do not have any authority to take anonymous witnesses 

statements and make declarations of anonymity. This is the case unless, time is of the essence. 

Time can only be the essence in cases where the so called witnesses will not have another 

opportunity to be able to explain the events he/she is witness to or that it is necessary to identity 

the particular suspect committing the crime to be unveiled. Where it is purported that time is of 
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the essence the Prosecutor would have to apply for the Judgeôs approval who would decide as to 

whether time is indeed of the essence.  

 

In this case, the police have declared the witnesses anonymous and taken statements from them 

without any need for approval from a Judge. Again it is clear from the evidence that no Court or 

Judge has declared that time is of the essence and therefore permitting the police to take the 

relevant statements and declare the relevant persons anonymous.  

 

It is also not clear as to why witnesses Daisy, Magnified Glass, Witness X and Daylight have 

been declared anonymous. Section 58 of the Turkish Penal Code states that, for a witness to be 

declared anonymous there have to be evidence of a real threat to either him or his close family. 

There is no evidence to suggest that where the identity of these witnesses to be revealed that 

there is indeed a real threat to either themselves or their families. If the evidence of these 

witnesses is taken at its highest as being true, then they must only be known within a close and 

tight-net of people within the co-called organisation. Therefore, it is impossible to say that their 

identities are not known by the organisation. On the other hand, if it said that these people are not 

within the organisation, then this would be at odds with the detail that they give in relation to the 

purported events that they are witness to, in which case, it is possible to say that these witness 

statements do not in fact belong to any so called anonymous witnesses.  

 

Indeed, in the case of Daisy, it is said that he voluntarily attended the police station to give his 

statement after the DTP offices in Diyarbakir were closed down. If there was any threat to him or 

his family, voluntary attendance would not have been the case.   

 

Even if we take it at its highest and consider that the witnessesô identity should be anonymous, it 

is a clear breach of Section 58 of the Turkish Penal Code that their statements were taken by the 

police. In each case Section 58 provides that a Judge must be the person who obtained the 

evidence and police cannot listen to anonymous witnesses. If this is the case, then their evidence 

cannot be counted as evidence according to Section 58.  
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Section 58 as stated above provides for a Judge in a Court to take evidence from any witnesses 

that may be declared anonymous. During such procedure, the relevant defendantsô lawyers must 

also be present in order to preserve the right to a fair trial and defence. Indeed, Section 118 (1) of 

the Turkish Penal Code provides that the defendantôs lawyer must be present when any such 

evidence is being taken from an anonymous witness by a Judge as per Section 58 (3).  

 

Clearly, the main problem with anonymous witnesses is the fact that they do not provide a 

chance for the defendants and their lawyers to question the evidence that they have provided. 

The evidence is not open to cross-examination in an open Court which prevents the defence from 

being able to challenge the evidence in any way. In the event that the defendants do not know the 

identity of a witness and therefore not to be able to determine as to whether any such witnesses is 

in fact telling truth, whether he/she was in fact where they purport to have been and have the 

knowledge of what they purport in their statements. This therefore prevents the defendants to 

challenge the truthfulness of the so-called witnesses and if they are to be convicted or tried on 

this typed of evidence it would not only be a breach of the defendantsô right of a fair trial but can 

not be used and given wait when determining whether the defendant is in fact guilty. Indeed the 

European Court of Human Rights has many decisions on this very point. 
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Fairness and Article 6 Rights 

 

Article 6 of the European Convention on Human Rights guarantees the right to a fair trial (see 

below). This right is also guaranteed under Turkish Law namely Article 36 (1) of the 

Constitution. This right is divided into two; firstly pre-trial rights and secondly rights during the 

trial. The pre-trial rights under this fear of the right of fair trial as follows; 

 

a) The right to be informed about the proceedings,  

b) To be tried within a reasonable period of time without delay; and  

c) To have sufficient time to prepare a defence and for the necessary resources to be made 

available for the preparation of a defence. 

  

In the case of most of the defendants, they were arrested on the 14
th
 of April 2009 and most of 

them exercised their right to silence at their questioning on the 16
th
 of April 2009. This was 

similarly the case for the defendants questioning by the Constitutional Prosecutor on the 17
th
 of 

April 2009. After questioning, they were sent to the Court for remand decisions, which took 

place on the 18
th
 of April 2009 at the Diyarbakir Penal Court. As of the 14

th
 of April 2009, the 

case against the defendants was declared as being secrecy which was concurrent to the 

questioning of the defendants and was in force until the Court had accepted the indictment which 

was prepared in July 2010. Therefore, until that date, namely July 2010, neither the lawyers nor 

the defendants knew the charges they were facing nor the supporting evidence against them. The 

mere handing out of a standard form confirming that the what rights one has does not in itself 

satisfy the requirement that the defendant has the right to be informed about the proceedings 

against him. Indeed, under the right to a fair trial provisions the defendants have the right to be 

fully informed of the evidence against them and the exact charges that they are being tried with 

in order that they have the right to challenge the decisions made by the Court. Because of the fact 

that the case was declared secret, neither the defendants nor the lawyers were given any 

information in relation to the charges or evidence. Apart from making it impossible to prepare a 

defence, it meant that no proper applications could be made to the Court for bail, abuse of 

process or no case to answer.  
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Similarly, the right to be tried within a reasonable period of time has also been breached in this 

case. As stated above the defendants in this case were arrested on the 14
th
 of April 2009 and 

there remand decisions were dated 18
th
 of April 2009. They would have been kept in a pre-trial 

detention, until the indictment was finally accepted by the Court in July 2010, which meant that 

their custody prior to this was for a period of 14 months. Furthermore, the date on which the first 

hearing was arranged was 5 months after the acceptance of an indictment by the Court. It is 

therefore argued there is a  breach of the Convention where defendants to be remanded in pre-

trial detention for almost two years before the first hearing of the case.  

 

The right to be given sufficient time for the preparation of the relevant defences has also been 

breached in this case. In the case consists of an indictment containing 7,500 pages, supporting 

evidence consisting of 130,000 pages and approximately 1,000 CDôs of audio recordings. This 

evidence was provided to the defence in July of 2010 and thereby gave them a period of only 4 

months to be able to prepare defences with a colossal amount of information to be able to be 

absorbed and instructions taken.   
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Prosecution Bias 

 

The case against the defendants has been prepared by the public prosecutors office. It is an 

intrinsic duty of any prosecuting authority to be fair and impartial when preparing the case 

against the defendants and presenting the same to the Court. 

 From the very outset of the investigation, through to the trial itself, there seems to have been an 

intrinsic presumption of guilt. This is demonstrated by the fact that only one question was asked 

during the interrogation of the defendants. No enquiries were made with regard to possible 

defences or any investigation necceaary to prove or disprove their particular involvement.  

Again the gathering of the evidence was conducted in such manner and with such scant regard 

for any safeguards against fabrication, that there is an inevitable suspicion that the investigators 

were anticipating a foregone conclusion. 

We were informed by some of the lawyers we spoke to that the case was in fact prepared at the 

police station as opposed to the Court/prosecutors office, with the prosecutor overseeing the case 

personally. According to the lawyers we spoke to this is not usual practice and is contrary to 

procedure and again indicates  the biased nature of the prosecution. 

When preparing the case against the defendants all the evidence prepared for the Court and 

defence is used as part of the prosecution case.. There is no ñunusedò evidence handed to the 

defence which may or may not be used by the defence. 

It may be thought the disingenuously manipulative manner in which the public prosecutor made 

use of evidence with a prima facie innocent explanation demonstrates a prosecutorial bias well 

beyond what is expected when constructing a case. For example:  

1 - Environmental awareness activists campaigning against the Ilisu Dam, which it is said 

will destroy hundreds of years of Kurdish cultural heritage, was interpreted in the 

indictment as attempts to preserve a route used by PKK guerrilla fighters. 
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2 ï The attendance of Panels organized for the advancement and promotion of womenôs 

rights is interpreted as ñorganizational meetingsò. 

3 ï Telephone calls to home about a shopping trip asking as to whether there is anything 

else required, such as tomatoes, is interpreted in the indictment as a coded reference 

handgranades. 

4 ï The attendance of a local University lecturer to give a seminar on local governance is 

interpreted as the advancement of the aims of the KCK. 

5 ï The attendance at a funeral of people indicted in this case who had lost there lives 

prior to the trial, is interpreted as membership of an illegal armed organization. 

6 ï The preparation of defences and attendance of seminars, panels and conferences by 

defence lawyers is interpreted as the advancement of ñorganizationalò aims.  

 

Conclusion 

Whilst the the air of intimidation was offset by the sheer numbers of Defendants and their 

lawyers, and the presence of army snipers and scores of security men in civilian clothes with 

yellow tabards was offset but the larger numbers of protestors, this was not a demonstration of 

Justice of which any country could be proud. 

It is difficult to see how this can be seen as anything but the use of the Judicial process for 

political purposes. If it is intended to be a show trial, it is the failings of judicial system which is 

being exposed rather than the wrongdoing of the Defendants. 

At the end of hearing, bail was refused for all Defendants in custody. The next hearing, 

scheduled for January 13, may only last a day. This delay, like so much of the case, means 

justice denied. 
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Use of the Mother Tongue in Court to Advance Defences  

 

Authorôs comment on the Language Issue and relevant authorities 

Note - 

ñ Article 6 ï Right to a fair trial 

§ 3 

Everyone charged with a criminal offence has the following minimum rights: 

a) to be informed promptly, in a language which he understands and in detail, of the nature and 

cause of the accusation against him; 

b) to have adequate time and facilities for the preparation of his defence; 

c) to defend himself in person or through legal assistance of his own choosing or, if he has not 

sufficient means to pay for legal assistance, to be given it free when the interests of justice so 

require; 

d) To examine or have examined witnesses against him and to obtain the attendance and 

examination of witnesses on his behalf under the same conditions as witnesses against him; 

e). to have the free assistance of an interpreter if he cannot understand or speak the language 

used in court.  ò 

However an accused who understands the language used in court cannot insist upon the services 

of an interpreter to allow him to conduct his defence in another language, e.g. a language of an 

ethnic minority of which he is a member. In K v France (Commission 1983) (see also Bideault v 

France) the applicant wanted to conduct his defence in the Breton language but he was found to 

have no difficulty understanding or speaking French.  

See below - 

ñ   DECISION of Commission of 7 December 1983 on the admissibility of the application 

7. The applicant further complains that the Tribunal did not permit him the services 

Of an interpreter to enable him to conduct his defence in the Breton language. 

8 . The Commission does not consider that it is necessary to determine whether 

this complaint is also covered by the reservation, since it is clear from the decision 
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of the Tribunal that the applicant was born and educated in France and had no 

difficulty in understanding and speaking the French language in which the proceedings were 

conducted . The Convention right to the assistance of an interpreter contained in Article 6, para . 

3 (e) clearly applies only where the accused cannot understand or speak the language used in 

court.. 

9 . The applicant also invokes Article 14 in this regard, alleging that he was discriminated 

against as a member of a national minority . The applicant, however, has not shown that he was 

treated differently from any other accused who, being capable of understanding the proceedings, 

sought to defend himself in another language 

  

The right to an interpreter may be waived (Kamasinski § 80 ï the translation of the indictment 

was ñwaivedò by Mr K and counsel) but it must be a decision of the accused not his lawyer 

(Cuscani § 38).  

 

In Sardinas Alba v Italy (2004, decision): it was said as follows - 

ñthe Court observes that the applicant signed a document in which he declared that he 

renounced the assistance of a translator.ò  

 

However, as to burden of proof - it may be difficult to establish when a suspect or defendant 

ñcannot understand or speak the language used in Courtò  - there arises the problem of assessing 

the lack of linguistic proficiency (cf. ICC).  

The Court found in Brozicek v. Italy (1989) ï and more recently Cuscani  (see later) that the 

burden of proof is on the (judicial) authorities to prove that the defendant sufficiently 

understands the language of the court and not for the defendant to prove he did not. So that in the  

CASE OF BROZICEK v. ITALY(Application no. 10964/84)JUDGMENT : STRASBOURG 

19 December 1989.... 

A. Paragraph 3 (a) (art. 6-3-a) 

38. The applicant claimed that he had not been informed, "in a language which he 

[understood]", of the institution of criminal proceedings against him. In addition, the judicial 



30 

 

notification of 23 February 1976 (see paragraph 16 above) did not in his opinion contain 

"information in detail" of the "nature and cause of the accusation". 

 

The Court notes that this document constituted an "accusation" within the meaning of Article 6 

(art. 6) (see the Corigliano judgment of 10 December 1982, Series A no. 57, p. 14, § 35). 

 

39. After having received the judicial notification of 23 February 1976, the applicant wrote to 

the Savona Public Prosecutor's Office, telling them that he had difficulty in understanding the 

contents of this communication for linguistic reasons. He requested it to use his mother tongue 

or one of the official languages of the United Nations (see paragraph 16 above). 

The judicial authorities did not reply to him. They continued to draw up the documents intended 

for Mr Brozicek only in Italian. They made no reference whatsoever to the language problem, 

except in the judgment of 1 July 1981, in which the Savona Regional Court attributed to the 

accused a fair knowledge (discreta padronanza) of Italian. 

40. According to the Commission, the authorities did not take steps to verify that the applicant 

understood Italian, but merely presumed that he understood the substance of the judicial 

notification. The Government disputed this interpretation of the facts. They contended that it was 

absolutely clear from the documents in the case that Mr Brozicek had had an adequate 

knowledge of Italian. 

41. In the Court's opinion, it is necessary to proceed on the basis of the following facts. The 

applicant was not of Italian origin and did not reside in Italy. He informed the relevant Italian 

judicial authorities in an unequivocal manner that because of his lack of knowledge of Italian he 

had difficulty in understanding the contents of their communication. He asked them to send it to 

him either in his mother tongue or in one of the official languages of the United Nations. 

On receipt of this request, the Italian judicial authorities should have taken steps to comply with 

it so as to ensure observance of the requirements of Article 6 § 3 (a) (art. 6-3-a), unless they 

were in a position to establish that the applicant in fact had sufficient knowledge of Italian to 

understand from the notification the purport of the letter notifying him of the charges brought 

against him. 

No such evidence appears from the documents in the file or the statements of the witnesses heard 

on 23 April 1989 (see paragraphs 5-7 above). On this point there has therefore been a violation 

of Article 6 § 3 (a) (art. 6-3-a). 
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42. On the other hand, the Court considers the allegation that the judicial notification of 23 

February 1976 did not identify "in detail ... the nature and cause of the accusation" to be 

unfounded. This communication was intended to inform Mr Brozicek of the institution of 

proceedings against him; it sufficiently listed the offences of which he was accused, stated the 

place and the date thereof, referred to the relevant Articles of the Criminal Code and mentioned 

the name of the victim. ñ 

Thus it can be said if an accused person requests a translator/interpreter the authorities can only 

refuse if they can prove there is no need. In a number of cases the Court found no violation 

because the applicant had clearly not needed one ï based on the evidence before it, it thus 

accepted the Governmentôs arguments.  

However as to borderline cases, in support of  the proposition that an interpreter should have 

been provided to enable the defendants to understand  court proceedings  see paragraph 82 of the 

recent 

CASE OF AMER v. TURKEY (Application no. 25720/02) JUDGMENT STRASBOURG 

13 January 2009  

FINAL 

06/07/2009 

2.  Complaint concerning the applicantôs right to an interpreter 

74.  The applicant alleged that the police investigator Mr Z.A. had taken advantage of his lack of 

knowledge of the Turkish language and had recorded in the statements of 30 May and 2 June 

2001 things that he had never said during the questioning. When he had told Mr Z.A. that he 

could not read the statements and refused to sign them, Mr Z.A. had persuaded him by telling 

him that his lawyer could translate the statements for him the following day. Nevertheless, Mr 

Z.A. had subsequently not allowed the lawyer to do that. When Mr Z.A. drafted the statements 

neither an interpreter nor the applicantôs lawyer had been present. Furthermore, Mr Z.A.ôs 

handwriting was so illegible that even a native Turkish speaker would have found it difficult to 

read the statements. 

75.  The Government submitted that the applicant knew the Turkish language quite well and had 

not requested an interpreter. If he had requested an interpreter, he would have been provided 

with one. In any event, an interpreter and a police officer who spoke Arabic had been present 

when the applicant was questioned on 30 May 2001, but the applicant had rejected their 

assistance. 
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76.  During the trial an interpreter had been present in the court-room but the applicant had 

given his testimony in Turkish. 

77.  The Court reiterates at the outset that the right guaranteed by Article 6 § 3 (e) of the 

Convention to the free assistance of an interpreter is not only applicable when making oral 

statements at hearings in the course of a trial, but also to documentary material and the pre-trial 

proceedings. This means that, to ensure a fair trial, an accused who cannot understand or speak 

the language used in court has the right to the free assistance of an interpreter for the 

translation or interpretation of all those documents or statements in the criminal proceedings 

which it is necessary for him or her in order to understand or to have rendered into the courtôs 

language (see Luedicke, Belkacem and Koç v. Germany, judgment of 28 November 1978, Series 

A no. 29, § 48). 

78.  The issue of a defendantôs linguistic knowledge and the nature of the offence with which the 

defendant is charged are vital for the Courtôs examination of the complaints made under this 

provision (see Hermi v. Italy, no. 18114/02, § 71, 28 June 2005 and the case cited therein). 

79.  In the present case it is to be observed that serious accusations were being levelled against 

the applicant when he was questioned at the police station. Indeed, both the statement of 30 May 

and the statement of 2 June 2001 were to become crucial for his case and to be heavily relied on 

by the trial court in convicting him. 

80.  Nevertheless, despite their importance for the domestic proceedings, neither statement 

makes any mention of an interpreter having been present when the applicant was questioned or 

the applicant having rejected that interpreterôs assistance, as claimed by the Government. 

81.  It is also crucial to note that when these statements were drafted by the police investigator 

Mr Z.A., the applicant was not accompanied by a lawyer. It follows, therefore, that the applicant 

was questioned and his prejudicial statements were drafted when he was deprived of an 

important Convention safeguard. 

82.  The Court notes that the applicant is not a native speaker of the Turkish language. However, 

as submitted by the Government and as accepted by the applicant, he did speak some Turkish. 

Nevertheless, it is equally important to note the applicantôs undisputed claim that he was unable 

to read Turkish texts, especially if they were not typed (see paragraphs 41-42 above). In this 

connection the Court finds that the handwritten statements in question are indeed difficult to 

decipher, even by native Turkish speakers.  

83.  In the Courtôs opinion, the verification of the applicantôs need for interpretation facilities at 

the time of his questioning by the police should have been a matter for the domestic courts to 

adequately examine with a view to reassuring themselves that the absence of an interpreter in 

police custody would not have prejudiced the applicantôs right to a fair trial (see, mutatis 
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mutandis, Cuscani v. the United Kingdom, no. 32771/96, § 38, 24 September 2002). To that end, 

sufficient indication had been given to the domestic courts by the applicant and his lawyers as to 

his inability to read Turkish texts. In this connection it must also be noted that the applicant, 

when assisted by an interpreter on 22 June 2001, stated that this was the first time he had heard 

the accusations against him. 

84.  Having regard to the above considerations, the Court concludes that there has been a 

violation of Article 6 § 1 of the Convention taken in conjunction with Article 6 § 3 (e). 

On the other hand the  

CASE OF HERMI v. ITALY (Application no. 18114/02) JUDGMENT STRASBOURG 

18 October 2006 

The European Court of Human Rights, sitting as a Grand Chamber.... 

A.  The applicant's arrest and conviction at first instance 

...14.  A further hearing was held in private on 24 March 2000, at which the applicant and his 

two lawyers were present. The record of the hearing states that the applicant ñspeaks Italianò (si 

da atto che parla la lingua italiana). One of the applicant's lawyers requested that his client be 

released on the ground that the drugs in his possession had been intended for his personal use. 

In the alternative, he requested that his client's detention pending trial be replaced by a less 

stringent security measure. The requests were rejected by the preliminary hearings judge. 

B.  The parties' submissions 

1.  The applicant 

.40.  The applicant pointed out that the notice of the date of the hearing had been written in 

Italian, a language which he did not understand. At the time of his trial, he had had a passive, 

scant and superficial command of spoken Italian and had been quite unable to read the 

language. He would therefore have been incapable of understanding a technically complex legal 

document written in Italian. In that connection, the applicant challenged the authenticity of the 

letters produced by the Government which, in any case, had been written well after his trial had 

ended. Moreover, at the trial stage, the applicant had been able to understand the charges and 

the evidence against him only because they had been translated into French by Mr Marini, who 

had also proposed the adoption of the summary procedure to him. 

41.  Accordingly, it had been for the authorities to provide a translation of the notice in one of 

the two languages spoken by the applicant, namely Arabic and French. Assistance by a third 

party (a fellow prisoner or the defence lawyer) was not a valid substitute. It was unrealistic in an 

Italian prison setting to expect that a prisoner might be able to obtain a translation of the 
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procedural documents in his case. Interpreters had to be paid for their services and could be 

engaged only at the request of the prosecution. Furthermore, it was inconceivable that a 

defendant whose native language was Arabic would be conversant with the finer points of Italian 

procedure, unless his rights and their limits had been spelled out for him. 

.... 

C.  The Court's assessment... 

90.  With regard to the last point, and unlike the Chamber, the Grand Chamber considers that it 

is clear from the case file that the applicant had sufficient command of Italian to grasp the 

meaning of the notice informing him of the date of the appeal court hearing. It observes that, at 

the first-instance hearings on 25 February and 24 March 2000, the applicant himself stated that 

he could speak Italian and that he had understood the content of the charge and the evidence 

against him (see paragraphs 13 and 14 above). The truth of that assertion and the fact that it had 

been made spontaneously were not disputed by the applicant or his lawyers during the domestic 

judicial proceedings. Moreover, as the Government rightly pointed out, at the time of the appeal 

proceedings the applicant had been living in Italy for at least ten years, and when he was 

arrested in 1999 had been able to provide the carabinieri with details about the factual basis of 

the allegations against him (see paragraph 26 above). 

91.  In the Court's view, these elements gave the domestic judicial authorities sufficient reason to 

believe that the applicant was capable of grasping the significance of the notice informing him of 

the date of the hearing, and that it was not necessary to provide any translation or 

interpretation. The Court also notes that the applicant does not appear to have informed the 

prison authorities of any difficulties in understanding the document in question. 

92.  It is regrettable that the notice did not indicate that it was for the applicant to request, at 

least five days before the date of the hearing, that he be brought to the hearing room (see 

paragraph 17 above). However, the State cannot be made responsible for spelling out in detail, 

at each step in the procedure, the defendant's rights and entitlements. It is for the legal counsel 

of the accused to inform his client as to the progress of the proceedings against him and the steps 

to be taken in order to assert his rights. 

Conclusion 

The authorities have a duty upstream to ensure that an accused is provided with language 

assistance if he or she so requests, unless they have cogent evidence that the request is 

unjustified in the circumstances.  

If they refuse, the burden of proof will be on the Government in proceedings before the 

Strasbourg Court to show that such assistance was not essential or needed due to the linguistic 

abilities of the appellant to understand the language of the court. 
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This does not address the issue of the defendantôs ability to put their own case in the language 

with which they are most familiar. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



36 

 

Turkey: Terrorism Laws Used to Jail Kurdish Protesters  

 

 
Tens of thousands of Kurds gather during a rally of the DTP (Democratic Society Party) organized under 

the banner "Call for a self-respecting life" on November 25, 2007 in the city of Diyarbakēr, southeast 

Turkey. 

© 2007 Getty Images 

 

When it comes to the Kurdish question, the courts in Turkey are all too quick to label political 

opposition as terrorism. When you close off the space for free speech and association, it has the 

counterproductive effect of making armed opposition more attractive. 

Emma Sinclair-Webb, Turkey researcher at Human Rights Watch  

 

Government Should Reform Laws That Treat Demonstrators as Armed Militants 

November 1, 2010 

 

(Istanbul) - Human Rights Watch unequivocally condemns the October 31, 2010 suicide bomb attack in 

Istanbul. It is essential that Turkey's response targets the perpetrators, not legitimate dissenters, Human 

Rights Watch said. A Human Rights Watch report released today documents the use of anti-terror laws 

to prosecute hundreds of Kurdish demonstrators as though they were armed militants, violating free 

expression, association, and assembly.  

The 75-page report, "Protesting as a Terrorist Offense: The Arbitrary Use of Terrorism Laws to Prosecute 

and Incarcerate Demonstrators in Turkey," is based on a review of 50 cases. It describes 26 cases of 

individuals prosecuted for terrorism even though they had nothing to do with violence such as the 

October 31 attack, but simply for taking part in protests deemed by the government to be sympathetic 

to the outlawed armed Kurdistan Workers' Party (PKK). Hundreds of Kurdish demonstrators are 

currently in prison pending the outcome of their trials or appeals against convictions. Others are serving 

long sentences that have been upheld by Turkey's top court of appeal.   

http://www.hrw.org/en/news/2010/11/01/turkey-terrorism-laws-used-jail-kurdish-protesters
http://www.hrw.org/node/93926
http://www.hrw.org/node/93926
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"When it comes to the Kurdish question, the courts in Turkey are all too quick to label political 

opposition as terrorism," said Emma Sinclair-Webb, Turkey researcher at Human Rights Watch and 

author of the report. "When you close off the space for free speech and association, it has the 

counterproductive effect of making armed opposition more attractive."  

Over the past three years, courts have relied on broadly drafted terrorism laws introduced as provisions 

of the 2005 Turkish Penal Code, plus case law, to prosecute demonstrators. The courts have ruled that 

merely being present at a demonstration that the PKK encouraged people to attend amounts to acting 

under PKK orders. Demonstrators have been punished severely for acts of terrorism even if their offense 

was making a victory sign, clapping, shouting a PKK slogan, throwing a stone, or burning a tire.  

The report calls on the Turkish authorities to amend the laws that have resulted in the arbitrary and 

punitive application of terrorism charges against demonstrators, to suspend ongoing prosecutions 

against demonstrators under these laws, and to review the cases of those already convicted.  

Following domestic and international criticism over the prosecution on terrorism charges of children 

who attended Kurdish demonstrations, parliament amended the laws in July to quash such convictions 

and prevent the prosecution of children in courts that specialize in terrorism cases.  

But the laws otherwise remain unchanged, including article 220/6 of the Turkish Penal Code, prohibiting 

offenses committed on behalf of the PKK, which is used to prosecute demonstrators in conjunction with 

article 314/2, criminalizing armed membership in the organization.  

 "Ending the prosecution under these laws of most child demonstrators was an important step forward," 

Sinclair-Webb said. "But allowing laws clearly aimed at terrorism to be used against adult demonstrators 

inflicts immense damage on free expression, assembly, and association in Turkey."  

Among the cases cited in the report are the following. In each case, the court concluded that the 

individual joined the demonstration under PKK orders because of news reports in advance of the 

demonstrations saying the PKK urged people to take part.   

¶ ! ǳƴƛǾŜǊǎƛǘȅ ǎǘǳŘŜƴǘΣ aǳǊŀǘ LǒƤƪƤǊƤƪΣ ƛǎ ǎŜǊǾƛƴƎ ŀ ǎŜƴǘŜƴŎŜ ƻŦ ǎƛȄ ȅŜŀǊǎ ŀƴŘ ǘƘǊŜŜ ƳƻƴǘƘǎ ŦƻǊ 
ƳŀƪƛƴƎ ŀ ǾƛŎǘƻǊȅ ǎƛƎƴ ŀǘ ǘƘŜ aŀǊŎƘ нллс ŦǳƴŜǊŀƭ ǇǊƻŎŜǎǎƛƻƴ ƛƴ 5ƛȅŀǊōŀƪƤǊ ŦƻǊ ŦƻǳǊ tYY ƳŜƳōŜǊǎΣ 
and ŎƭŀǇǇƛƴƎ ŘǳǊƛƴƎ ŀ aŀǊŎƘ нллт ǇǊƻǘŜǎǘ ƻƴ ǘƘŜ ŎŀƳǇǳǎ ŀǘ 5ƛȅŀǊōŀƪƤǊϥǎ 5ƛŎƭŜ ¦ƴƛǾŜǊǎƛǘȅΦ  

¶ A mother of six, Vesile Tadik, was sentenced to seven years for holding up a banner with a 
slogan "The approach to peace lies through Öcalan" during a December 2009 protest in 
Kurtalan, Siirt, against the prison conditions of the imprisoned PKK leader. Her case is on appeal.  

¶ aŜŘŜƴƛ !ȅŘƤƴ ǎƘƻǳǘŜŘΣ Ϧ[ƻƴƎ ƭƛǾŜ /ƘŀƛǊƳŀƴ mŎŀƭŀƴϦ ŀǘ ŀ ǎƛƳƛƭŀǊ ŘŜƳƻƴǎǘǊŀǘƛƻƴ ƻƴ ǘƘŜ ǎŀƳŜ Řŀȅ 
in Eruh, Siirt, and was sentenced to seven years. He is in prison pending his appeal. At the same 
demonstration Selahattin Erden was similarly punished for holding the edge of a banner with a 
pro-PKK slogan. He too remains in prison pending his appeal.  

¶ CŀǘƳŀ DǀƪƘŀƴΣ ¢ǳŦŀƴ ¸ƤƭŘƤǊƤƳΣ ŀƴŘ CŜȅȊƛ !ǎƭŀƴ ǊŜŎŜƛǾŜŘ ǎŜntences ranging from 10  
years and 5 months to 11 years and 3 months for shouting slogans, making victory signs and throwing 

ǎǘƻƴŜǎ ŘǳǊƛƴƎ ŀ aŀǊŎƘ нсΣ нллу ŘŜƳƻƴǎǘǊŀǘƛƻƴ ƛƴ 5ƛȅŀǊōŀƪƤǊΦ ¢ƘŜƛǊ ŎƻƴǾƛŎǘƛƻƴǎ ŦƻǊ ϦŎƻƳƳƛǘǘƛƴƎ ŎǊƛƳŜǎ 

on behalf of the PKK", punishable as "membership in an armed organization," have been upheld, and 

they will serve at least seven years in prison, with an ongoing retrial on other charges against them 

following a July 2010 amendment to the Law on Demonstrations and Public Assemblies.  

The ongoing prosecutions of demonstrators are part of a wider crackdown on pro-Kurdish legal political 

parties for alleged ties to the PKK. On October 18, 152 members and officials of the Democratic Society 
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Party, which was closed by the Constitutional Court in December, 2009, and its successor, the Peace and 

5ŜƳƻŎǊŀŎȅ tŀǊǘȅΣ ǿƘƛŎƘ Ƙŀǎ нл ƳŜƳōŜǊǎ ƛƴ ǇŀǊƭƛŀƳŜƴǘΣ ǿŜƴǘ ƻƴ ǘǊƛŀƭ ƛƴ 5ƛȅŀǊōŀƪƤǊ ƻƴ ŎƘŀǊƎŜǎ ǊŀƴƎƛƴƎ 

from separatism, to membership of an armed organization, to aiding abetting that organization.  

The defendants include serving and former mayors, a prominent human rights defender, and lawyers. 

Six of the serving mayors and a human rights defender were arrested last December and have been 

detained since that time. Another 53, including the lawyers, have been detained since April 2009. Across 

Turkey around 1,700 party members are in detention facing trial on similar charges.  

"The government should complete the task of reform by changing laws relating to adult demonstrators, 

to bring them fully into line with Turkey's human rights obligations," Sinclair-Webb said. "Throwing 

people in jail is no way to halt terrorism - or protest." 

Personal message:   

   

http://www.hrw.org/en/news/2010/11/01/turkey-terrorism-laws-used-jail-kurdish-protesters 

© Copyright 2010, Human Rights Watch  

 

HUMAN RIGHTS WATCH REPORT 

http://www.hrw.org/node/93926 

Protesting as a Terrorist Offense 

The Arbitrary Use of Terrorism Laws to Prosecute and Incarcerate Demonstrators in Turkey 

 

Related Materials:  

Statement to the Human Rights Council on Turkey 

Turkey: Landmark Convictions in Torture Case  

Closing Ranks against Accountability 

Protesting as a Terrorist Offense 

More Coverage:  

Hürriyet: Rights group criticizes Turkish judiciary over 'terrorism' charges 

Voice of America: Turkey Condemned for Civil Rights Abuses 

 

When it comes to the Kurdish question, the courts in Turkey are all too quick to label political 

opposition as terrorism. When you close off the space for free speech and association, it has the 

counterproductive effect of making armed opposition more attractive. 

Emma Sinclair-Webb, Turkey researcher at Human Rights Watch  

 

 

 

 

http://www.hrw.org/en/news/2010/09/22/statement-human-rights-council-turkey
http://www.hrw.org/en/news/2010/06/03/turkey-landmark-convictions-torture-case
http://www.hrw.org/en/reports/2008/12/05/closing-ranks-against-accountability-0
http://www.hrw.org/en/reports/2010/11/01/protesting-terrorist-offense-0
http://www.hurriyetdailynews.com/n.php?n=human-rights-watch-condemns-suicide-bombing-criticizes-judiciary-2010-11-01
http://www.voanews.com/english/news/europe/Turkey-Condemned-for-Civil-Rights-Abuses-106457813.html
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